Department of the Army, DoD

in the case of Smith vs. United States,
96 Ct. CL 326, that a formal written no-
tice of demand for restoration might be
waived, provided knowledge of the les-
sor’s intention to require restoration
was conveyed to the Government oral-
ly or by implication at, or prior to, the
time required under the terms of the
lease. In opinion B-48678, 10 April 1945,
the Comptroller General expressed the
following views along this line:

(a) In leases pertaining to provisions
for termination by the Government
prior to the end of the term, and which
require 60 days written notice of de-
mand for restoration, a supplemental
agreement relinquishing space prior to
the end of the term, which contains a
stipulation excepting restoration from
the provisions of the release may be re-
garded as notice to the Government of
the lessor’s intention to require res-
toration and an otherwise proper claim
for restoration may be considered
where the entire transaction is in the
interest of the United States.

(b) In leases which require 30 days
written notice of termination and 30
days notice of demand for restoration,
waiver of termination notice by the
lessor would constitute sufficient con-
sideration to support a waiver of res-
toration notice by the Government
where the effect of waiving the notices
would be to protect more adequately
the Government’s interest through im-
mediate termination of the lease.

(c) Generally, in leases which require
90 days written notice of demand for
restoration and 30 days written notice
of termination, if it is determined ad-
ministratively under the particular
facts, that the failure to give restora-
tion notice until receipt of termination
notice does not affect the merits of the
claim for restoration, or operate to the
prejudice of the United States, an oth-
erwise proper claim for restoration
may be considered.

(d) As a general rule, in leases which
require 30 days written notice of termi-
nation and 30 days written notice of de-
mand for restoration, notice of demand
for restoration given within a reason-
able time after receipt of termination
notice would be sufficient and, in this
connection, a few days delay would not
be regarded as unreasonable. Where
restoration is predicated on other than
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strict compliance by the lessor with re-
quirements of the lease relative to no-
tice requiring restoration, the facts
will be clearly stated in the restoration
assembly.

§644.450 Items excluded from wusual
restoration obligation.

Damage to the following items will
not ordinarily be restored as under the
standard provisions of the lease it will
be attributable to reasonable and ordi-
nary wear and tear, damage by the ele-
ments, or damages by circumstances
over which the Government has no con-
trol. (However, where the lease re-
quires the Government to maintain the
interior or exterior, or both, such of
the items as the Government is obli-
gated to repair during the term of the
lease should be included in the restora-
tion if they have not been maintained
adequately by the Government and are
not in the required condition upon the
termination of the lease.)

(a) Foundation work.

(b) Waterproofing or membraning.

(c) Exterior tuck pointing.

(d) Cleaning or repair of catch basins,
cesspools, or manholes.

(e) Repair of: (1) Interior unfinished
walls.

(2) Unfinished hollow tile, concrete
block, or gypsum block walls.

(3) Floor joints, roof trusses (includ-
ing roof boards and roofing), and fram-
ing timbers (including studs,
sheathings, and exterior surface).

(4) Insulating materials in walls ne-
cessitated by leakage in walls or roofs.

() Damage to plaster caused by leak-
age in wall or roof.

(6) Windows and floors, where the
damage is caused by elements or inad-
equate hinging, counterweighting,
caulking or sealing.

(7) Sheet metal such as eaves, gut-
ters, downspouts, flashings, hips, val-
leys, skylights, ventilators, and metal
ceilings.

(8) Structural steel or iron.

(9) Fire escapes.

(10) Heating systems.

(11) Plumbing systems.

(12) Ventilating systems and air con-
ditioning systems.

(13) Power plants.

(14) Electric wiring.

273



§644.451

(15) Lighting fixtures (or replace-
ment).

(16) Sprinkler systems.

(f) Settling or subsidence.

(g) Other structural repairs to build-
ings or equipment.

§644.451 Nature of required restora-
tion.

Restoration by the Government will
ordinarily include the following:

(a) Wear and tear beyond that which
is reasonable and ordinary.

(b) Damage due to negligence by Gov-
ernment personnel.

(c) Restoration or reinstallations ne-
cessitated by alterations or removals
by the Government.

(d) Neutralization of unexploded
bombs or artillery projectiles, disposi-
tion of military scrap, and decon-
tamination of chemically contami-
nated lands or improvements. (See
§§644.516 through 644.539).

§644.452 Minor restoration cases—de-
termining extent of restoration re-
quired.

(a) In minor restoration cases, ENG
Form 1440A-R, Joint Terminal Condi-
tion Survey, will be used. The Govern-
ment representative, in these cases,
will also make a detailed investigation
as to the extent of damages, cost of re-
pairs, and other factors sufficient to
properly complete and sign ENG Form
1440B-R, Cost of Restoration. In order
to effect economies, the DE may ar-
range for the utilitization of the serv-
ices of the Facilities Engineer or the
using service to perform joint terminal
condition surveys. Such use, however,
should be coupled with issuance of
proper instructions for guidance of the
respective personnel. A restoration
case is considered to be minor under
the following conditions:

(1) The initial cost of Government
improvements or alterations did not
exceed $5,000; and

(2) The net salvage value of Govern-
ment improvements remaining does
not exceed $1,000; and

(3) The cash payment to the lessor in
lieu of restoration does not exceed
$1,000; and

(4) The lessor has agreed to accept a
cash settlement in lieu of physical res-
toration.
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(b) Preparation of ENG Form 1440-R.
Use of ENG Form 1440B-R is premised
upon the ability of the field investi-
gator to adequately analyze conditions
and develop sufficient supporting data
as to the cost of the items of restora-
tion involved. While this form is con-
sidered self-explanatory, the following
is to be noted:

(1) The procedure hereunder envi-
sions the use of both ENG Form 1440A-
R and ENG Form 1440B-R, which com-
plement each other.

(2) The use of ENG Form 1440B-R for
estimating restoration costs does not
waive the requirements for a proper
evaluation of the Government’s res-
toration obligations either as to the
legal principles or as to the proper
measure of damages.

(3) Distribution of these forms, to-
gether with any supporting exhibits,
will be accomplished in the same man-
ner as set forth in paragraph (b) of
§644.460.

§644.453 Major restoration cases—de-
termining extent of restoration re-
quired.

(a) Engineer estimate and appraisal.
Any restoration case not covered by
the definitions of minor restoration
case in paragraph (a) of §644.452 is a
major restoration case. A complete en-
gineer estimate and appraisal will be
prepared by the DE for use in negoti-
ating a cash settlement, or to deter-
mine the cost of restoration, if the
work is to be performed by the Govern-
ment. ENG Form 1440-R, Cost of Res-
toration, will be used for this purpose.
A copy of this form will be transmitted
to the General Accounting Office in
support of settlements made with land-
owners in the case of military property
and contains the minimum data re-
quired by that office. Such transmittal
is not required when civil works prop-
erty is involved. In order to afford a
measure of flexibility, ENG Form 1440-
R is divided into five parts, each relat-
ing to specific factors, to be used as
conditions may require.

(b) Preparation of ENG Form 1440-R.
Comments and instructions for prepa-
ration of ENG Form 1440-R are con-
tained in the following paragraphs
which are keyed to the item numbers
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